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Direct Dial : 618 0422
10th February 2005
BY REGISTERED POST, BY FAX & BY EMAIL

Mr. Michael Hoey
Director

Canalways Ireland Limited
Spencer Bridge

Rathangan

County Kildare

Re: Our Client - Kildare County Council
Alleged Breach of Interference Notice

Dear Mr. Hoey,

We are instructed by Kildare County Council in this matter and your letter to our client dated
1* February 2005 has been passed to us.

No proposal under the Water Supplies Act, 1942 was required or made for the development
of the wellfield and reservoir projects at Hybla, Rathangan and the Red Hills. As you know,
these projects relate to subterranean water or groundwater. As no proposal was made, it is
not possible for any interference notice to have been served in connection with these projects.
Quite simply, the purported interference notices to which you tefer, and the correspondence
that you atiach, are not relevant to these projects.

For the avoidance of doubt, please be advised that your claim that Canalways Ireland Limited
is a navigation authority for the purposes of the Water Supplies Act, 1942 is rejected. Your
reliance on correspondence that you attach is entircly misplaced. The conclusion of that
correspondence clearly contradicts your claim. After further consideration of this matter, our
client is satisfied that Canalways Ireland Limited is not a navigation authority and that your

claim is without basis. Sepamtelti\;ps please note that the correspondence that you attach is
confidential legal advice between firm and our client and that you cannot rely upon it.
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Our client rejects any suggestion that the works at Hybla, Rathangan and the Red Hills have
not been, and are not being, carried out in full compliance with the law. You are reminded
that:

1. Each of these projecis has been the subject of assessment and determination by An
Bord Pleanila, which directed that no environmental impact statement was required.
The relevant decisions were made on or about 4™ June 2003 (Refs.: 09.ED.2019 and
09.ED.2021). No attempt was ever made to question the validity of these decisions.

2. The development at Hybla was the subject of approval on or about 10" June 2002
under Part X of the Local Government (Planning & Development) Regulations, 1994.
The development at Rathangan and the Red Hills was the subject of approval on or
about 30™ September 2002 under Part 8 of the Planming & Development Regulations,
2001.

| 3. Lands for purposes of these projects were the subject of the Kildare County Council
Compulsory Purchase (Kildare Wellfield Development Scheme — Monasterevin &
Rathangan) Order (No. 1) 2003 (Ref.: 09.CH.2094), to which no objections were
made. This Order was therefore confirmed on or about 18* November 2003.
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Your claim to have been denied fair procedures is also without basis. You have been
afforded an opportunity to participate in the relevant statutory processes, by which consent
for these projects has been obtained. You took the opportunity to articulate these concerns at
an oral hearing held by An Bord Pleanila into the proposed abstraction of water from the
river Barrow during July 2003 and pursued these same complaints on appeal to the Circuit
Court. That matter is now the subject of your further appeal to the High Court. As far a
practicable, our client has accommodated each and every request for information that you

have made to it and, indeed, did not to pursuc you for the costs incurred by successfully
defending your Circuit Court appeal.

In the circumstances, our client strenuously rejects each of your requests made at paragraphs

— (A) to (D) of your letter. Please be advised that any application for an injunction in thesc
matters will be vigorously opposed and that our client will seek to recover the costs of
defending any such proceedings from you. Pleasc take notice that we have authority to
accept service of any such proceedings.

Please direct any further correspondence in this matter to this office.

Youys faithfully,

iRy (Q

ARTHURTOX




Canalways Ireland Ltd.

Spencer Bridge
Rathangan
_ Co. Kildare
February 1% 2005 KILDARE COUNTY COUNCIL |
RECEIVED
County Secretary
Kildare County Council 1 FEB 2005
Saint Mary’s GORPORATE AFFAIRS
Naas St. Mary's, Naas.
Co. Kildare

Re-. WARNING RE: BREACH OF INTERFERENCE NOTICE

Dear Sir/Madam,
Take Action, that, the Interference Notice’s issued to you since 2001 in relation to your

implementation of the Kildare Water Strategy culminating with the issuing of the Interference
Notice of 10" March 2003, are live and active.

In particular, the fact that development’s at Athy, Robertstown, Johnstown Bridge, Hybla,
Rathangan and at the red hills are all connected for “the purpose of increasing, extending, or
providing a supply of water”, points to a relationship between component projects, is a relevant
factor for implementation of the EIA Directive in relation to those projects, especially as the
individual projects are serving the same strategic needs and drawing from the same or inter-
connected water resources. Coupled with these facts which will be used against you is that you were
advised by your Solicitor 22 September 2002... “(suggesting that it may indeed be open to

contend that a barge operator might be a navigation authority,)”, ...
Since then you and agent’s has denied Canalways Ireland Ltd. fair procedure continued to take

water without making a legitimate Proposal under Section 2 of the Water Supplies Act of 1942.
(See attached.)

“The fact that works has started at :
1. Hybla, 2. Rathangan, 3. The Red Hills

Without being made subject to an EIS or a Proposal under Section 2. of the Water Supplies Act, are

clear grounds for Injunction.
NOW Canalways Ireland Ltd. a Navigation Authority for the purposes of the Water Supplies Act of

1942 pursuant to Section 21.(8) requires you take Action that you are required, upon receipt of this
notice, 10 :
A) Halt all development work at the three sites referred to above

B) Not recornmence any work
C) Not to commence or complete any work associated with the Kildare Water Strategy

D) Confirm in writing to Canalways Ireland Ltd. within 3 Days of the date of this notice your
willingness to comply with Section 21. (8) of the Water Supplies Act, No 1 of 1942 and the
requirements of this notice.

Yours Sincerely

2 & 1o -
Wl (¢ YO A
Michael Hoey ‘9%
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Dear S CORPORATE AFFAING E

gt. Mary's, Naas.
We have donc some further M mavigation authoritics but haven't come up

with much of assistance. Interestingly though, the transcript of the Parliamentary proceedings
in1941/42 confinns what we thought in that the intention of the Water Supplies Act is to deal
with the compulsory acquisition of water rights, rather than any environmental issues per sc.

1 have also attached the relevant part of the Commitiee procecdings on section 19 of the later
Supplies Bil!, 1941 (which became section 21 of the 1942 Act). It doesn't answer our issuc
about the scope of "pavigation authority” — but it does confirm that the intention of the
section is to protect navigation rights (suggesting that it may indeed be open to contend that a
barge operator might be s navigation anthority, as ane who possesses navigation rights). The
issue then becomes whether Waterways Ireland, es the authority which regulates the Barrow,
has responsibility for the protection of navigation rights generally (ic every permit holder's
navigation rights), or whether individual operators may seek to protect their rights 25 well. |t
seems impracticable 10 interpret it in the latter sense but not impossible.

Yours sincerely,

A 4
YV
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